
7Ji#a crzra

::·311¥ (.3-TTfu;r-II) cnT cfilll~()jll,~ 3,QI~

ca::
0/0 THE COMMISSIONER (APPEALS-II), CENTRAL EXCISE,

7cfi"~~~~am; 7tli Floor, Central Excise
nf8le: r,, -+- Building,
4 Cl"liv1ch en 'Q"Rf, Near Polytechnic,

31l7a1St , 31#1lalz : 380015 Ambavadi,
Ahmedabad:380015

0

a ms«a icz FleNo.): V224)52/A1d-II/Appeals-I/ 2015-16 ] 4? d u652
t=~~~(Stay App. No.):

~ .3-11?;-~f ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 079-16-17

~(Date): 23.12.2016, ~~cl?!"~(Date of issue): 'Jt/01/[7
fl 3arr gins, 31gm (374-II) zrT mfur
Passed by Shri Uma Shanker, Commissioner (Appeals-II)
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'ET j-j4"l<>lchti~/ i,1klcJlcfI cfif c=rra=r ™ 1:@f (Name &·Address of the Appellant/Respondent)

Mis Brtgbliaii.Packers PrLtd

st$ zrf zr 3r4hr 3n2er a 3rials 3rra nai ? at a r 3nr h uf zrnfrf cf
GfRN ;rrq Barn~ cn1" 3fCfm m grharur 3r7laTIaar?]

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

a:rr«r mcriR wWRI!ffUT .3-lTcre;cf :
Revision application to Government of India:

.g . (1) (en) (@) a4hr 35ear gr 3rf1fua 1994 $ '1RT 31ITTf ~ GfRN "JfQ" cfflcFfffi m ~ * ~ '1.TRT
qi]" 3Q"-'1.Tffi m rarer urn hs 3irr grharvr 3rda 3rftr +fa, a:rr«r mtfiR, fcIB ~.~
fcrawr, ~~~.~~ aw.=r,m WT, o=it~-110001 cn1" $~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z4fe m Rt gr h ma ii a zrf aa f@tr ±isra zn 3rl arar * zn fft
gisram qi aiera iim sa zit ii, zn f@aftcisra zn sisr il a? a fa#t arara
ii zn ff sisra i z ma Rt urn h aha gs et]

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during .the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(□) a:rr«f h at fa@ rg zmrtr fo:l.!l~fact m q{ m m m ftjTciJ.l~Uj a:f" 3Q"<lTdT ~
ad mm u3eurza ra h Rad h mm i si arr ha fa# ug zrur # fa ? p
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3lfwr~ cJfl' '3"~ ~ m·'T@Ff m ~ w~~ 1'fR.T cCl'.TfW.t 3tR ~-~ w·~
l':ITTT ~ ~ .m garfa ager, srfl m &RT 1:fTffif cIT ~· -qx m ~ if fctrn~ (rf.2) 1998
1':ITTT 109 arr gar fag ig ty .

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final·
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~!~ (wfu;r) Alll-J1c1<:1~1, 2001 m~ 9 sifa Raff&e qua in gy--8 if at ufit
#i, hf arr a if am hf fetas fl l=fffish per--3rat ya or@ta mat st cTT-cTT
>lmllT m Tr U@ 3mr4a fut rar if@g1 Ur# erm~- cB"T ~{,c./.J~M m 3W@ l':ITTT 35-~ if . 0
faeafRa # m 'T@Ff m ~ m wl!:f t'r3lN-6 area #l if sft et aRegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each' of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfa srraa m Tr ui ica·aa n Garg q?t zq ffl" qj"l=j' iIT "ITT~ 200/- ffl 'T@Ff
at Grg 3hi ust viaa va arr a snr st "ITT 1000/- cCI' ffl 'T@Ff cCI' ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
· involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

fir zgcas, #sfr ala yea yi hara 3fl#hr znrzutf@rotsf sr4ta­
AppeaI to Custom, Excise, & Service TaxAppellate Tribunal.

(1) hrnr ggea srefzm, 1944 6t err 35-~/35-~ aiafa
under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a6) affawr qceaia if@ea ft im v#hr grcn, #hr arr gen vi hara ar4)4tr urarf@raur
at fasts f)fear ewe aif • 3. 31N. #. g, { fa«4l at ga

(a) the special· 8enc;h of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi.,1 in all matters relating to classification valuation and.

(i) saR@fa 4Rb 2 (1) q'i if qaT;3a 3rarat #t srfl, 3l1fu;rr m lW@ if ~~, ~
urea zea yi tar 3r9lat nrzn@raw (fr«e) at 4far &flu tf)fear, rsnar i sit-20, q
~ i51ff9c<il .cI'il-lJl'd0::s, lftITllll ~. ~i5l-Jc{l<i!lc{.:...380016.

0

(b) To the west: regional benph of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~~~ (wfu;r) Pilll-Jlc!<:1\ 2001 ~ l':ITTT 6 cB" 3Wm WP-f ~.1;-3 if m-fur fcITTr -~
sr4l4tr +mrnf@raot,4 nu srfl f@a sfh fg rg arr al ar Raif ifeaust sur ye
~ "l-JFT, &ffGf cJfl' lWf om "<il11TllT "lTl!J '[flFIT :~ 5 C'fruf (ff ffl" qj"l=j' t cfITT ~ 1000 / - ffl,~
iITlfr I \rJ6T Gura gen t air, nr at lWfiom "<il11TllT <Tm~-~. 5 C'fruf m 50 C'fruf ~ iIT "ITT ----
~ 5000 / - #tr 3waft 3hfttGriur yca #l it, ans #t iT om "<il11TllT <Tm '[flFIT ~ o~N[~~
«ea aror smar t ast wow& 1oooo7- vr hon smi«r rares «rermm a /$5,,$??
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~Wlf¥ct ~~ cl5" xil9" wider a6t sty zrgr en a fft if ran~a ha a ha #
m& cJTT "ITT uiia znrnferawr al fl fer ?t ' .

The appeal to the Appellate Tribunal shall be. filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situati::ld. ·

(4)

0

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

Irena ye arf@fur 4to zrrr iglf@t rgqf-1 sif Re,fRa f; 3r/ra ma zn
pcr arr zrenRenf ffzu @erarta srurea #t ya Ifq .6.so h at znrzuru yen
fea Trst af&gt

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 .as amended.

(5) gr oit ifii ant firu ma a fail 6 sit ft en annffa fut Gar & it fr zgcen,
a4r surer yes vi has aft#tr mar@raw (aruffaf@) fm, 1gs2 ffea et

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. ·

(6) v4tr zyea, #tr gr«er zey hara or4#hr znznrf@or (Rrec), # uR srfh a im i
a4car ziarDemand)yj isPenalty) qT 10%qa smr aear 3rfafk 1 zrifa, 3r@au qa smr 1o#ls
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,·
1994)

hc4hr3n gra3itarash 3iaafa, gnf@ star "a{czr#tmia"(Duty Demanded) -
.:,Q (i) (Section)~ 11D cl'i~~ufu;

'_; (ii) finzrhr4z3fs #st ufu;
(iii) ihcrlzhf@fzria fear 6harrufu.

> rasrr 'ifarart' #rzqa srar #stam,arr'era artAfarqa ifa frank.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiService Tax, "Duty demanded" shall include:
(i) amount determined undyr Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr caaf ii ,z srar # ufr 3r4tr 4frwr a mar ski eyes 3rrar area z avs Ralf@a pt at ar fas¢

·'a'J"Q' ~~ 'iji' 10% D_PraTaf tR" at szi 4a avs faff@a it aa c.as cfi' 10%~ tR" cfi'r .;rr ~ ~I

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded vyhere dut~ or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute." ·
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F.NO.V2[24]52/Ahd-lI/l5-16

ORDER IN APPEAL

The subject appeal is fled by M/s.Bagbhan Packers P. Ltd.S.no.396,new
ahmedabad Ind. Estate,mar aiya,Ta-Sanand, Dist-Ahmedabad (hereinafter

referred to as the appellant) against Order · No.V/27-100/chewing
Tob/bagbhan/2012-13 dated 30.06.2015 (hereinafter referred to as 'the impugned

order), passed by the Deputy Commissioner, Central Excise,DIV-IV, Ahmedabad-II

(hereinafter referred to as 'the adjudicating authority). They are Manufacturer of

Jarda Scented Tobacco under Chapter 24 of the Central Excise Tariff Act1985

(hereinafter referred to as CETAl 985').

2. Brief facts of the case is .that, the appellants vide letter dated

18.05.2015 fled declaration in Forml to operate one Pouch Packing Machine
(PPM) for packing of Jarda Scented Tobacco and requested the Deputy

Commissioner for de sealing and installing one PPM in the mid night of 31.05.2015
e

with effect from 01.06.2015. The appellants deposited the duty amounting to
Rs.8885000/- the intimation in Form 2 was submitted on dated 05.06.2015.

Team of officers of the department, with Government approved Chartered

Engineer, videographers and two panchas visited their factory premises on

02.06.2015. The said team counted the number of pouches packed on the said
PPM, and it was observed that during first attempt, the number of pouches
was 189 per minute, while in the second attempt it was 188 pouches· per
minute. The Chartered Engineer informed that the maximum speed is 250 pouches

as per HMI; that he would give his findings in his report. Thereafter the

adjudicating authority vide letter F. No. no.V/27-100/chewing Tob/bagbhan/2012­
13dated30.06.2015informed the appellant that the installed machine can operate

with maximum speed of above 300 pouches per minute and directed the appellants
to pay the duty as per second slab of Notification No. 25/2015-CE, dated
30.04.2015 and 'directed to pay differential duty along with interest.

3. Having been aggrieved by the impugned order, the appellants submitted this
appeal on the following main grounds.. That they have requested for early hearing
vide letter dated 18-03-16.on the ground that, entire manufacturing activity has been
discontinued from May 2015. the appellants have not been heard in this matter.

The appellant has requested to determine the ACP on the basis of report
that the said PPM can operate with maximum speed of 250 pouches per
minute. that the speed of the said PPM may be got verified.the direction of the
deputy Commissioner, to pay duty as per second slab of Notification No.

25/2015-CE, is without any basis and evidence on record and it is contrary to
the factual position which was ascertained in presence of independent Panchas.

That any order adverse to the appellants could be passed only after allowing
reasonable opportunity of being heard. The impugned order not based on any
evidence is legally not sustainable. The Deputy Commissioner should have
quantified the correct ACP and the duty liability as per the the rules, if

I
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there is any short payment of duty, it was obligatory on the part of the Deputy
Commissioner to have issued a notice for recovery of short paid duty under

section llA of the Central Excise Act 1944. To grant the appellants all the
documents and reports as requested by them. To determine the ACP as

per the prevailing statutory provisions, after following the principles of

natural justice and passing a speaking Order and to consider the abatement

application in view of the correctly quantified ACP duty liability for the period under
reference.

4. Personal hearing in the above matter was granted on 16-11-2016 as requested
for early hearing vide their letter dated 18-03-16.Shri N.K.Tiwari Consultant on
behalf of The Appellant Appeared for Personal Hearing. he requested to consider
the written grounds of appeal and referred to the Comm'r [Appeals] order in the

identical case of Thakkar Tobacco Products P.Ltd .. I have gone through all

records, the impugned order and written submissions as well as submissions made
J

during personal hearing by the appellants. I find that the issue to be decided in this

Qcase .is the order issued vide letter F. No. No.V/27-100/Chewing
Tob/bagbhan/2012-13dated30.06.2015 by the adjudicating authority, directing

the appellants to pay differential duty in terms of second slab of
Notification No. 25/2015-CE, dated 30.04.2015 is legally correct or not. I
find that the appellant vide letter dated 18.05.2015 filed declaration in Forml,

to operate one Pouch Packing Machine (PPM) for packing of Jarda Scented

Tobacco and requested the adjudicating authority for de sealing and installing one

PPM in the mid night of 31.05.2015 with effect from 01.06.2015. The appellant has

deposited duty amounting to Rs.8885000/ and the intimation in Form 2 was
submitted vide letter dated 05.06.2015. Officers of the department with
Government approved Chartered Engineer, videographers and two panchas visited

their factory premises on 02.06.2015. The team of officers counted the number of

(Pouches packed on the said PPM, three times and it was observed that the
number of pouches was 189 per minute, while in the second attempt it was188

J

pouches per minute. the Chartered Engineer informed that maximum speed is
250 pouches as per HMI , that he would give his findings in his
report.Thereafter,the adjudicating authority vide said. letter informed the

appellant that the installed machine can operate with maximum speed of above
300 pouches per minute and directed the appellants to pay the duty as per second

slab of Notification No. 25/2015-CE, dated 30.04.2015.The range Superintendent,

vide letter dated 08.07.2015 requested the appellants to pay duty in terms of

second slab of Notification No .25/2015-CE, dated 30.04.2015.
5. I find that, the appellant have contended that, on all the attempts the
maximum packing speed of said machine was found to be less than 300
pouches per minute. the direction of the deputy Commissioner by considering the
maximum packing speed of the said pouch packing machine as above 300 pouches

per minute, to pay duty as per second slab of said Notification .On perusal of

<¢.32 .
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F.NO.V2[24]52/Ahd-II/15-16

the impugned communications, the Annual Production Capacity of
the appe 11 ant's, factory has been determined without following the

procedure as provided under sub-rule (2) of rule 6 of the Pan Masala Rules.
The impugned communications are therefore, violative of the provisions of
said Rules, Another important aspect of the matter is that the

appellant has been directed to pay the differential duty in relation to
the month of June 2015 in respect of which, Form-1 submitted and
accepted and the duty had already been paid. The Deputy Commissioner should
have quantified the correct ACP and the duty liability as per the

requirement of the rules and thereafter if there is any short payment of

duty, it was mandatory on the part of the Deputy Commissioner to have issued a
notice for .recovery of short paid duty under section l lA of the Central Excise Act
1944.

6. I find that, the provisions of section 11A of the Central Excise Act,
1944, which provides for "Recovery of duties not levied or not paid or short­
levied or short-paid or erroneously refunded" the Central Excise Officer
shall, within one year from the relevant date, serve notice on the person
chargeable with the duty which has not been so levied or paid or which has
been so short-levied or short-paid or to whom the refund has erroneously been
made, requiring him to show cause as to why he should not pay the amount
specified in the notice. Sub-section ( 1) of section l lA of the Act provides
that the Central Excise Officer shall, after allowing the concerned person an

opportunity of being heard, and after considering the representation, if any,
made by such person, determine the amount of duty of excise due from such

person not being in excess of the amount specified in the notice. Thus, in
case the duty paid by the appellants for the month of June2015 was short­
paid, the adjudicating authority was required to resort to the provisions of
section l lA of the Central Excise Act and without following the procedure as
prescribed there under, could not have sought to recover the differential
rate of duty by the impugned communications. In fact, the impugned
communications do not refer to any provision of law under which the
same have been issued. Whereas the subject under which the impugned
communications have been issued is fixation of Annual Production Capacity of
the Pouch Packing Machines. By the impugned communications, the
appellant has been directed to pay the differential duty for the month of june
2015. In the present case, I agree with the contention of appellants. I rely on the
decision in the identical case of m/s.Vishnu Pouch Packaging Pvt. Ltd. V UOI, in
SCA No.12154/2015 of Hon.HighCourt of Gujarat. I find that the impugned
communications are not justified, in as much as, the same are in breach of the
principles of natural justice as no opportunity of hearing has been given to
the appellant prior to revising the Annual Production Capacity of the
appellant, due procedure as prescribed under sub-rule (2) of rule 6 of the Pan
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Masala Rules has not been followed for the purpose of re-determining the
Annual Production Capacity of the appellant's Pouch Packing Machines; the

procedure as prescribed under section 1 lA of the Central Excise Act has not

been followed while seeking to recover the differential amount of duty by the

impugned order. Therefore, the impugned order deserves to be quashed and set
aside.

7. In view of the foregoing discussion and findings, I order to the lower authority to

determine the ACP as per the prevailing statutory provisions, after
following the principles of natural justice and passing a·_ speaking Order. The

impugned communications are hereby quashed and set aside. However, setting

aside of the impugned order would not prevent the department from re­

determining the Annual Production Capacity of the appellant's Pouch

Packing Machines in accordance with law, nor are the department barred from
taking suitable action under section l lA of the Central Excise Act, 1944
as well as under sub-rule (2) of rule 6 of the Pan Masala Rules, seeking to

'Oecover the differential amount of duty from the appellant.

8. Therefore, I set aside the impugned order and allow the appeal filed by the

appellant.

0

Attested ~gs"[K.K.Parmar )
Superintendent (Appeals-II)
Central excise, Ahmedabad

sis-
(3mr ia)

3rrzrar (3r4la - II)
.o

The appeal filed by the appellant stand disposed off in above terms.

By Regd. Post A. D
M/s. Bagbhan Packers P.Ltd.

S.no.396, new ahmedabad Ind.Estate,

Moraiya,
Ta-Sanand,
Dist-Ahmedabad.

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3 The Asstt.Commissioner,Central Excise, Division-III, Ahmedabad-II

4. The Asstt. Commissioner (Systems),Central Excise, Ahmedabad-II.

5. Guard file.
6. PA file.
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