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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the followmg case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final:
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above appllcatlon shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies eachi of the OIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescnbed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount

“involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA 1844 an appeal lies to :-
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the special’ bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classuf:catlon valuation and.
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To the west: regional bench of Customs, Excise & Service T ax Appellate Tribunal

‘ (CESTAT) at 0-20, New Metal Hospltal Compound Meghani Nagar, Ahmedabad 380

016. in case of appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be. filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in -
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

(5) = oI W AE B FreEer B A PR @Y SR W e amiia R S ¥ S 9 ge,
BRI SIS Yo TF VTR T ~aramferexyr (@rifaf) fraw, 1982 § Rifga & :

Attention in invited fo the rules covering these and other rela’ted matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) AWT Yo, B TG Yo Yd QAR I =rnReeer (Rreee), & it onfiel & A A
el #ieT (Demand) T &8 (Penalty) BT 10% T8 STAT AT 3Tl & | Tetifen, 37i0eheist I9 51T 10 HUI5
U ¥ l(Section' 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) ' :

Sheard 3c9TE Yeeh T HATFR A T, eniaet BT "aheied BT AT (Duty Demanded) -
(i) (Section) @s 11D F dgd fAuiRa ufy; v : '
(iy oI dede ST Hr Ry, '
i) e e Pt i B 6  aea S a

©

> g i o e arfter o et o ot o qeren o, areter wifer et & Fore o ofd e R

For an appeal to be filed before the CESTAT, 10% of the Duty & Perialty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory c':onditio_n‘ for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiSérvice Tax, “Duty demanded” shall'include:
0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,; v
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agairilst this ord%ar shall lie before the Tribunal on payment of 10% '
of the duty demanded where duty; or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.” o
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ORDER IN APPEAL

The subject appeal is filed by M/s.Bagbhan Packers P. Ltd.S.no.396,new
ahmedabad Ind.Estate,moraiya,Ta-Sanand,Dist-Ahmedabad (hereinafter
referred to as ‘the appellant) against Order - No.V/27-100/chewing
Tob/bagbhan/2012-13 dated 30.06.2015 (hereiﬁaftef referred to as ‘the impugned
order), passed by the Deputy Commissioner, Central Excise,DIV-IV, Ahmedabad-II
(hereinafter referred to as ‘the adjudicating authority’). They are Manufacturer of
Jarda Scented Tobacco under Chapter 24 of the Central Excise Tariff Act1985
(hereinafter referred to as CETA1985). '

2. Brief facts of the case is that, the appellants vide letter dated

18.05.201_5 filed declaration in Forml to operate one Pouch Packing Machine .
(PPM) for packing of Jarda ~Scented Tobacco and requested the Deputy

Commissioner for de sealing and installing one PPM in the mid night of 31.05.2015
with effect from 01.66.2015. The appellants deposited the duty amounting to
Rs.8885000/- the intimation in Form 2 was submitted" on dated 05.06.2015.
Team of officers of the department, with Government approved Chartered
Engineer, videographers and two panchas visited their factory premises on
02.06.2015. The said team counted the number of pouches packed on the said
PPM, and it was observed that during first attempt, the number of pouches
was 189 per minute, while in the second attempt it was 188 pouches per
minute. The Chartered Engineer informed that the maximum speed is 250 pouches
as per HMI; that he would give his findings in his report. Thereafter the
adjudicatiﬁg authority vide letter F. No. no.V/27-100/chewing Tob/bagbhan/2012-
13dated30.06.2015informed the appellant that the installed machine can operate
with maximum speed of above 300 pouches per minute and directed the appellants
to pay the duty as per second slab of Notification No. 25/2015-CE, dated
30.04.2015 and'direc;ted to pay differential duty along with interest.

3. Having\ been aggrieved by the impugned order, the appellants submitted this
appeal on the following main grounds.. That they have requested for early hearing
vide letter dated 18-03-16.0on the ground that, entire maﬁufacturing activity has been
discontinued from May 2015. the appellants have not been heard in this matter.

The appellant has requésted to determine the ACP on the basis of report
that the said PPM can operate with maximum speed of 250 pouches per
minute. that the speed of the said PPM may be got verified.the direction of the
deputy Commissioner, to pay duty as per second slab of Notification No.
25/2015-CE, is without any basis and evidence on reco;d and it is contrary to

the factual position which was ascertained in presence of independent Panchas.

That any order adverse to the appellants could be passed only after allowing
reasonable opportunity of being heard. The impugned order not based on any
evidence is legally not sustainable. The Deputy Commissioner should have

quantified the correct ACP and the duty liability as per the the rules, if
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there is any short payment of duty, it was obligatory on the part of the Deputy
Commissioner to have issued a notice for recovery of short paid duty under
section 11A of the Central Excise Act 1944, To grant the appellants all the
documents and reports as requested by them. To determine the ACP as
per the prevailing statutory provisions, after following the principles of
natural justice and passing a speaking Order and to consider the abatement
applicationi in view of the correctly quantified ACP duty liability for the period under

reference.

4, Personal hearing in the above matter was granted on 16-11-2016 as requested
for early hearing vide their letter dated 18-03-16.Shri N.i'{.Tivvari Consultant on
behalf of The Af)pellant Appeared for Personal Hearing. he requested to consider
the written grounds of appeal and referred to the Comm’ [Appeals] order in the
identical case of Thakkar Tobacco Products P.Ltd.. I have gone through all
records, the impugned order and written submissions as well as submissions made
during personal hearing by the appellants. I find that the issue to be decided in this
case is the order issued wvide Iletter F. No. No.V/27-100/Chewing
Tob/bagbhan/ 20 12-13dafed30.06.20 15 by the adjudicating authority, directing
the appellants to vpay differential duty in terms of second slab of
Notification No. 25/2015-CE, dated 30.04.2015 is legally correct or not. I
find that the appellant vide letter dated 18.05.2015 filed declaration in Forml,
to operate one Pouch Packing Machine (PPM) for packing of Jarda Scented
Tobacco and requested the adjudicating authority for de sealing and installing one
PPM in the mid night of 31.05.2015 with effect from 01.06.2015. The appellant has
deposited duty amounting to Rs.8885000/ and the intimation in Form 2 was
submitted vide letter dated 05.06.20 15. Officers of the department with
Government approved Chartered Engineer, videographers and two panchas visited

their factory premises on 02.06.2015. The team of officers counted the number of

( youches packed on.the said PPM, three times and it was observed that the
A

number of pouches was 189 per minute', while in the second attempt it was188
pouches per minute. the Chartered Engineer informed that maximum speeEi is
250 pouches as per HMI , that he would give his findings in his
report.Thereafter,the adjudicating authority vide said- letter informed the
appellant that the installed machine can operate with maximum speed of above
300 pouches per minute and directed the appellaﬁts to pay the duty as per second_
slab of Notification No. 25/2015-CE, dated 30.04.2015.The range Superintendent,
vide letter dated 08.07.2015 requested the appellants to pay duty in terms of
second slab of Notification No .25/2015-CE, dated 30.04.2015.
S. I find that, the appellant have contended that, on all the attempfs the
maxirﬁum packing speed of said machine was found to be less than 300
pouches per minute. the direction of the deputy Commissioner by considering the
maximum packing speed of the said pouch packing machine as above 300 pouches

per minute, to pay duty as per second slab of said Notification .On perusal of
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the impugned communications, the Annual Production Capacity of
the appellant’s. factory has been determined without following the
procedure as provided under sub-rule (2) of rule 6 of the Pan Masala Rules.
The impugned communications are therefore, violative of the provisions of
said Rules, Another important aspect of the rﬁa'tter is ‘that the
appelllant has been directed to pay the differential duty in relation to
the month of June 2015 in respect of which, Form-1 submitted and
accepted and the duty had already been paid. The Deputy Commissioner should
have quantified the correct ACP and the duty liability as pef the
requirement of the rules and thereafter if there is any short payment of
duty, it was mandatory on the part of the Deputy Commissioner to have issued a

notice for recovery of short paid duty under section 11A of the Central Excise Act

1944,

6. I find that, the provisions of section 11A of the Central Excise Act,
1944, which provides for "Recovery of duties not levied: or not paid or short-
levied or sho,rt-paifl or erroneously refunded" -the Central Excise Officer
shall, within one year from the relevant date, serve notice on the person
chargeable with the duty which has not been so levied or paid or which has
been so short-levied or short-paid or to whom the refund has erroneously been
made, requiring him to show cause as to why he should not pay the amount

specified in the notice. Sub-section (1) of section 11A of the Act- provides

that the Central Excise Officer shall, after allowing the concerned person an

opportunity of being heard, and after considering the representation, if any,
made by such person, determine the amount of duty of excise due from such
person not being in excess of the amount specified in the notice. Thus, in
case the duty péid by the appellants for the month of June2015 was short-
paid, the adjudicating authority was required to resort to the provisions of
section 11A of the Central Excise Act and without following the procedure as
prescribed there under, could not have sought to recover the differential
rate of duty by the impugned communications. In fact, the impugned
communications do not refer to any provision of law under which the
same have been is’sued. Whereas the subject under which the impugned
communications have been issued is fixation of Annual Production Capacity of
the Pouch Packing Machines. By the impugned communications, the
appellant has been directed to pay the differential duty for the month of june
2015. In the present case, I agree with the contention of appellants. I rely on the
decision in the identical case of m/s.Vishnu Pouch Packaging Pvt. Ltd. V UOI, in
SCA No.12154/2015 of Hon.HighCourt of Gujarat. I find that the impugned
communications are not justified, in as much as, the same are in breach of the
principles of natural justice as no opportunity of hearing has been given to

the appellant prior to revising the Annual Production Capacity of the

appellant, due procedure as prescribed under sub-rule (2) of rule 6 of the Pan /5 =

g6 r
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Masala Rules has not been followed for the purpose .of re-determining the
Annual Production Capacity of the appellant’s Pouch Packing Machines; the
procedure as prescribed under section 11A of the Central Excise Act has not
been foliowed while seeking to recover the differential amount of duty by the
impugned order. Therefore, the impugned order deserves to be quashed and set

aside.

7. Inview of the foregoing discussion and findings, I order to the lower authority to
determine the ACP as per the prevailing statutory provisions, after
following the principles' of natural justice and passing a- speaking Order. The
impugned commum'caﬁons are hereby quashed and set aside. ,Howeirer, setting
aside of the impugned order would not prevent the department from re-
determining the Annual Production Capac;ity of the appellant’s Pouch
Packing Machines in accordance with law, nor are the department barred from
taking suitable action under section 11A of the Central Excise Act, 1944
as well as under sub-rule (2) of rule 6 of the Pan Masala Rﬁles‘, seeking to

CXecover the differential amount of duty from the appellant.

8. Therefore, I set aside the impugned order and allow the appeal filed by the
- appellant. )
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The appeal filed by the appellant stand disposed off in above terms.
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[K.K.Parmar )
@ Superintendent (Appeals-II)
Central excise, Ahmedabad

By Regd. Post A. D
M/s. Bagbhan Packers P.Ltd. 3
S.no.396, new ahmedabad Ind.Estate,

Moraiya,
Ta-Sanand,
Dist-Ahmedabad.

Copy to : _
The Chief Commissioner, Central Excise, Ahmedabad.

The Commissioner, Central Excise, Ahmedabad-II.

The Asstt.Commissioner,Central Excise, Division-III, Ahmedabad-II

Guard file.

1.
2.
3
4. The Asstt. Commissioner (Systems),Central Excise,'Ahme’dabad—II.
s :
6. PA file.







